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after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )KI Responsive to communication(s) filed on 27 August 201 0 . 
2a )^ This action is FINAL. 2b)D This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 21-37 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 
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8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 
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DETAILED ACTION 

Applicants' arguments, filed 27 August 2010, have been fully considered. 
Rejections and/or objections not reiterated from previous office actions are hereby 
withdrawn. The following rejections and/or objections are either reiterated or newly 
applied. They constitute the complete set presently being applied to the instant 
application. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 21-25 and 27-37 stand rejected under 35 U.S.C. 103(a) as being 
unpatentable overSkelbaek et al. (WO 91/17821). 

In applicant's arguments dated 27 August 2010 (hereafter referred to as 
applicant's arguments), applicant contends that examiner is "cherry picking" pieces of 
information from Skelbaek in an attempt to reconstruct all of the integers of applicants' 
claims, as of applicant's arguments, page 2, fourth paragraph. Applicant argues that 
examiner has taken the disclosure of hydrogenated castor oil out of context, as 
hydrogenated castor oil is used as a spraying agent in Skelbaek, whereas it has a 
different use in the instant invention, as of applicant's arguments, page 2, sixth 
paragraph. Applicant argues that in Skelbaek, page 2, second to last paragraph. 
Applicant argues that the fact that the claimed invention employs a fat and not a wax as 



Application/Control Number: 10/591,570 Page 3 

Art Unit: 1612 

dispersed in the matrix material yields significant results, and applicant cites 
comparative Example 1 and Example 4 in the specification. 

In response to applicant's arguments that examiner is "cherry picking" elements 
from Skelbaek, the examiner notes that the entire disclosure of Skelbaek is prior art, 
and not just the preferred embodiments. See MPEP 2123. 

In response to applicant's argument that the fact that hydrogenated castor oil (the 
fat component) is used as a spraying agent in Skelbaek, if appears as if applicant is 
arguing that a spraying agent is not really part of the matrix. The examiner is unaware of 
any basis for this contention. Furthermore, applicant has argued that the hydrogenated 
castor oil in Skelbaek performs a different function that the claimed fat. This argument is 
not persuasive because the claims do not recite a function for the fat. Furthermore, the 
claims do not require that a triglyceride (or sucrose polyester of a fatty acid) be 
dispersed in a gelatine matrix. The claims require the presence of a triglyceride or 
sucrose polyester of a fatty acid, as well as a fat dispersed in a gelatine matrix, but do 
not require that the dispersed fat is a sucrose polyester of a fatty acid. 

The examiner disagrees with applicant's contention that the spraying agent 
would not have been dispersed in the particles. The examiner points to Skelbaek, page 
1 1 last paragraph, wherein emulsion drops were transferred with spraying agent to a 
fluidized bed, followed by drying. A similar procedure was used in the other examples of 
Skelbaek. This appears to result in the emulsion particles and the spraying agent being 
dispersed together. Furthermore, Skelbaek does not require that the fat that is selected 
from triglycerides or sucrose polyesters of fatty acids be dispersed in the matrix, but 
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merely that "fat" be dispersed in the matrix. In Skelbaek, Example 2, page 6 last 
paragraph, coconut oil containing C8-C10 fatty acids is dispersed in the matrix. 

Applicant also alleges that the difference in performance using a fat and a wax is 
significant. The data relied upon compares a formulation of the present invention with a 
formulation of Skelbaek, as of page 1 7, Table 2, and page 1 8, Table 3 of the 
specification, which is reproduced below. 

i N.1 { T 1 1 j Ml t i ) .1 . Wt t \ 

3S wt% Caps*! | 73 gtf fcttw 240 

In the table above, it appears that flavouring compositions 1-3 are inventive 
examples, and that the spray dried flavouring composition and that of Skelbaek are non- 
inventive examples. This determination in regard to the spray-dried flavouring 
composition is made in light of the fact that it does not include gelatin and is outside the 
scope of the claims. 

Applicant also presented data showing the differences between flavor perception 
of the above compositions, as of Figure 1, reproduced below, and page 18 lines 4-14 of 
the specification. 
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The examiner acknowledges that the data above shows that there appears to be 
an improvement in maximum flavor intensity in applicant's inventive composition as 
compared with the non-inventive examples (the spray dried flavour and the sample from 
WO 91/17821 ), though it is unclear whether this improvement is statistically significant. 
The data also may show that the inventive compositions may have a more prolonged 
release of flavourant, yet flavour intensity was measured for only 210 seconds (3 
minutes and 30 seconds), and the data does not show what happened beyond that 
length of time. 

If, purely en arguendo, the results presented by applicant are unexpected, then 
the claims are not commensurate in scope with the showing. See MPEP 716.02(d). The 
table below sets forth the differences between applicant's claims and the data 
presented. 



Claim 1 


Applicant's Examples 


A flavoring 


Menthol 


A fat selected from triglycerides, sucrose 


Palm Oil (known by the trade name P058) 
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polyesters of fatty acids with a melting 




point of at least 35 C 




A film forming carbohydrate 


Gum Arabic 


Carbohydrate plugging material 


Xylitol 



In this case, there is no evidence to support that any fat other than palm oil, any 
film forming carbohydrate other than gum arabic, and any carbohydrate plugging 
material other than xylitol would have had the desired effect. In applicant's example, 
applicant uses xylitol as the carbohydrate plugging material and gum Arabic as the film 
forming carbohydrate. Applicant's data does not demonstrate that the unexpected effect 
would occur with any other film forming carbohydrates and/or carbohydrate plugging 
material, and thus the claims are not commensurate in scope with the showing 
presented. In applicant's example, applicant uses palm oil as the fat. Applicant's data 
does not demonstrate that the unexpected effect would occur with any other fat. For 
example, applicant's data does not demonstrate that the same effect would occur with 
triglycerides containing primarily unsaturated fats. 

Claim 26 stands rejected under 35 U.S.C. 103(a) as being unpatentable over 
Skelbaek et al. (WO 91/17821) as applied to claims 21-25 and 27-37 above, and further 
in view of Venema et al. (EP 083951 6 A1 ). 
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In applicant's arguments, applicant contends that claim 26 cannot be obvious 
because it depends upon claim 21 , which is not obvious, as of applicant's arguments, 
page 3. In response, claim 21 is obvious, for the reasons set forth above, and as such 
claim 26 is obvious as well. 



Conclusion 

No claim is allowed. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to ISAAC SHOMER whose telephone number is (571)270- 
7671 . The examiner can normally be reached on 8:00 AM - 5:00 PM Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Frederick F. Krass can be reached on (571)272-0580. The fax phone 
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number for the organization where this application or proceeding is assigned is 571- 
273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/ISAAC SHOMER/ 
Examiner, Art Unit 1612 

/Frederick Krass/ 

Supervisory Patent Examiner, Art Unit 1612 



